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On Friday, May 23, 2014, the U.S. Circuit Court of Appeals for the 10th Circuit rejected entirely several dozen 
legal challenges to the Federal Communications Commission’s 2011 decision to subsidize broadband 
infrastructure through the Connect America Fund (CAF). In 2011, the FCC’s landmark Universal Service Fund 
(USF)/Intercarrier Compensation (ICC) Transformation Order began the process of transitioning the existing $4 
billion/year “high cost” universal service fund away from a fund that subsidized voice service only in rural areas 
to a fund that would subsidize high-speed broadband networks in areas without adequate broadband access. 
The 10th Circuit’s ruling last week is likely to accelerate and boost efforts at the agency to continue this 
transition. 

The sheer breadth of the FCC’s 2011 Order guaranteed a host of appeals, many of which challenged portions of 
the Order revising how universal service funds are to be allocated to and employed by recipients, all of which 
were consolidated before the 10th Circuit last year. In total, the court resolved 23 separate challenges launched 
against the Order, filed in 31 separate appeals from a number of different parties including state regulators, 
consumer groups, wireless companies, rural telephone companies, and larger incumbent telephone companies. 
The 10th Circuit rejected every one of these appeals and gave broad deference to the FCC’s authority under the 
Communications Act of 1934. The 10th Circuit specifically noted that the FCC had a rational basis for its decisions 
in creating the broadband-focused Connect America Fund and Mobility Fund. 

Most notably, the 10th Circuit affirmed the FCC’s authority under Section 706(b) of the Telecommunications Act, 
which requires the agency to “take immediate action to accelerate deployment of such capability by removing 
barriers to infrastructure investment and by promoting competition in the telecommunications market” if the 
FCC finds that advanced telecommunications capability is not being deployed to all Americans in a “reasonable 
and timely fashion.” The court also concluded that the FCC has authority under Section 254 of the 
Communications Act and Section 706(a) of the Act to directly subsidize broadband service. Importantly, the 
court agreed that it was appropriate for the FCC to impose a requirement on all USF recipients to build modern 
broadband networks, even though broadband is not a common carrier “telecommunications service” under the 
law and those networks fall outside the specific definition of common carrier services.  

The 10th Circuit decision is significant because it gives the FCC wide latitude with regard to these fundamental 
changes to longstanding subsidy programs. As discussed in prior Policy Briefs, the FCC is moving along with its 
implementation of the Connect America Fund Phase II and the related Rural Broadband Experiments. We expect 
that, with many of the questions regarding the FCC’s legal authority to implement the Connect America Fund 
now resolved by the 10th Circuit (although further appeals have been promised by parties to the initial 
challenge), the FCC will accelerate those efforts in the coming months. 

### 

For more information about the Connect America Fund, please contact Connected Nation at 
policy@connectednation.org.  
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