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In its Open Meeting on Thursday, February 26th, 2015, the Federal Communications Commission (FCC) 
voted, in response to petitions from the City of Wilson, North Carolina and the Electric Power Board of 
Chattanooga, Tennessee to preempt laws in those states inhibiting the creation or expansion of 
municipal broadband networks.  This Policy Brief summarizes the Order and notes some of the positions 
and immediate reactions from the issue’s stakeholders.  

State Municipal Broadband Laws 
At least 20 states in the U.S. have laws regarding municipal broadband, with other states (such as 
Georgia and Colorado) considering or having recently considered state legislation. State laws regarding 
community-owned broadband networks in North Carolina and Tennessee differ from each other in 
several important ways, but both laws have the effect of inhibiting growth of publicly-owned networks. 

 North Carolina’s law, enacted in 2011, places several requirements on any existing or proposed 

municipal network that were billed by the law’s proponents as measures to “level the playing 

field” between the public sector and private sector broadband providers. For instance, one 

provision of North Carolina’s law prohibits a municipal network from offering services below 

costs; another requires municipalities to prove that 50% of a proposed service territory is not 

already served by existing broadband (to eliminate overbuild); and another requires publicly-

owned networks to pay all taxes that a private sector provider would pay. 

 In Tennessee, a state law enacted in 2010 prohibits counties or municipalities that do not 

already own an electric utility from offering broadband services. Municipal networks, such as 

Chattanooga’s Electric Power Board Gigabit Network, that do exist are prohibited from 

expanding their broadband service footprint beyond that of their local electric power footprint. 

Further, municipalities that operate electric utilities must meet several other state-mandated 

criteria. If a city does not meet this criteria, it may apply to provide broadband in areas that are 

unserved if they seek to provide that service in a joint public-private venture. 

Advocacy by Municipalities and Petitions to the FCC 
As a result of state laws regarding community-owned broadband networks, on July 24th, 2014, the City 
of Wilson, North Carolina and the Electric Power Board of Chattanooga, Tennessee petitioned the FCC to 
preempt the North Carolina and Tennessee laws and allow communities in those states greater freedom 
to offer broadband services through publicly-owned networks. 
 
The FCC’s Wireline Competition Bureau opened proceedings for each of these petitions, inviting 
comments on each from interested parties. Subsequent comments included private citizens, 
municipalities, broadband providers, and advocacy groups. The National League of Cities filed comments 
in support of pre-emption, while the National Conference of State Legislatures filed comments against 

http://www.fcc.gov/
http://apps.fcc.gov/ecfs/comment/view?id=6018240940
http://apps.fcc.gov/ecfs/comment/view?id=6018240940
http://apps.fcc.gov/ecfs/comment/view?id=6018240959
http://apps.fcc.gov/ecfs/comment/view?id=6018325527
http://apps.fcc.gov/ecfs/comment/view?id=6018325558


 

2 

 

FCC action favorable to the petitioners, along with concurring comments from the 
National Governors Association. 
 

The FCC’s Order 
The Memorandum Opinion and Order adopted by the FCC on February 26th, 2015, 
has not yet been released. However, a Press Release provides insight into the FCC’s action, which 
preempts the North Carolina and Tennessee laws regarding municipal broadband. 
 
Chairman Tom Wheeler, Commissioner Mignon Clyburn, and Commissioner Jessica Rosenworcel, all 
Democratic members of the Commission, voted in favor, while the Commission’s two Republicans, 
Commissioner Ajit Pai and Michael O’Rielly voted against it. The majority opinion finds legal authority 
for the Order in Section 706 of the Telecommunications Act of 1996, “which directs the FCC to take 
action to remove barriers to broadband investment and competition,” and that the North Carolina and 
Tennessee laws create such barriers. 
 
In its 2015 Broadband Progress Report that was adopted in January 2015, the FCC updated the 
broadband benchmark speed it uses to determine if broadband is being deployed in a reasonable and 
timely fashion, with a new National Target Speed of 25 Mbps download/3 Mbps upload. 
 
Chairman Wheeler, in remarks during the FCC’s meeting, argued that “You can’t say that you’re for 
broadband and then turn around and endorse limits on who can offer it,” in support of the Order. 
Commissioner Pai argued in remarks that the FCC does not have authority in this instance to preempt 
state laws, with Commissioner O’Rielly arguing against governmental provision of services also provided 
by the private sector. 
 
Statements by FCC Commissioners: 

 Chairman Wheeler’s statement on the Order is here; 

 Commissioner Clyburn’s statement is here; 

 Commissioner Rosenworcel’s statement is here; 

 Commissioner Pai’s statement is here; 

 Commissioner O’Rielly’s statement is here. 

 

Upon release, the FCC Order will only have an immediate effect on enforcement of the Tennessee and 
North Carolina statutes. An appeal of the FCC Order is likely. Similar state restrictions or regulations of 
government-owned networks will not be immediately impacted -- however litigation should be expected 
with regard to similar state rules that might limit such networks. Complete analysis of the reach of the 
FCC's decision must await release of the full order text, but it is likely that localities and state legislatures 
will be grappling with these questions in the near future. 

---------------------------- 

Previous Connected Nation Policy Briefs Related to This Topic: 

January 29, 2015: FCC Defines “Advanced Broadband” to be 25 Mbps down/3 Mbps up  

For more information about broadband policy developments please contact Connected Nation at 
policy@connectednation.org, and Subscribe via RSS to Connected Nation’s Policy Briefs.  
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