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“Net Neutrality” -- the extent to which broadband Internet service providers can or should manage the 
web services, applications, and content of their subscribers – is receiving considerable attention at the 
start of the 114th Congress. With President Barack Obama formally endorsing “reclassification” of 
broadband ISPs as regulated common carrier platforms and a vote by the Federal Communications 
Commission (FCC) scheduled on such an approach in February, the policy debate over the appropriate 
regulatory approach to ensure an “open Internet” is swirling as strong as a mid-winter snowstorm. The 
Policy Brief outlines the current policy landscape and provides guideposts to upcoming decisions and 
developments.  

2014: Shifting Sands Under the FCC 
Since the inception of the private Internet in the 1990s, the FCC’s approach to regulating the 
relationship between consumers, ISPs, and web content and application providers has been through 
what former FCC Chairman William E. Kennard called a “light-touch” regulatory framework. This 
approach essentially walled off Internet access services from traditional, common carrier regulation that 
applied to local telephone and long-distance services. Even the Open Internet rules adopted in 2010 by 
the FCC, which included no-blocking and bans on paid prioritization, applied this same legal foundation. 

In 2014, however, the FCC and its Commissioners experienced an almost continuous shifting of the sand 
beneath that foundation. On January 14, 2014, the D.C. Circuit Court of Appeals struck down the FCC’s 
2010 rules. The Court of Appeals’ decision essentially instructed that, while the FCC does have authority 
to regulate broadband to protect an Open Internet, the 2009 order was flawed. In other words, the FCC 
was instructed to “try again.” In the wake of this judicial decision, Chairman Wheeler said that “We will 
consider all available options … to ensure that these networks on which the Internet depends continue 
to provide a free and open platform for innovation and expression.”  

On May 15, 2014, the FCC voted 3-2 to adopt a Notice of Proposed Rulemaking (NPRM) to establish new 
net neutrality regulations. Read more here in a previous Connected Nation Policy Brief on the May 2014 
FCC Net Neutrality NPRM. This NPRM galvanized grassroots advocates to oppose the FCC’s proposed 
solution for net neutrality, in favor of more robust (and controversial) regulations by reclassifying 
broadband under Title II of the Communications Act. Net neutrality advocates eventually would push 
“netizens” to flood the FCC with over 4 million public comments in favor of Title II reclassification by the 
end of 2014. 

This unprecedented level of public input prompted the FCC to work internally during the summer and 
fall of 2014 on some sort of compromise net neutrality regulations that could preserve an open Internet 
through a combination of regulation under Section 706 and Title II. 

November 2014: The White House Advocates for “Title II” Common 
Carrier Regulation  
Policy analysts and stakeholders expected that in December 2014, FCC Chairman Tom Wheeler would 
propose a set of Open Internet rules that would largely re-adopt its Open Internet regulations utilizing a 
different legal framework. This order was expected  to achieve its goals through compromise, between 
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the framework of the FCC’s 2009 net neutrality order (that used FCC authority under 
Section 706 of the Telecommunications Act of 1996) (Section 706), and the 
reclassification of broadband as a telecommunications service under Title II of the 
1934 Communications Act (Title II). 

However, on November 10, 2014, just days after the 2014 mid-term elections, the 
President made a public announcement in support of strong net neutrality enforcement that includes 
regulation of broadband service providers and Title II reclassification of broadband. Read more here in a 
previous Connected Nation Policy Brief on the President’s Statement. 

The White House policy statement had a demonstrable effect of shifting the policy conversation 
regarding net neutrality in Washington. Plans by the FCC to consider a proposed order at its December 
2014 meeting were postponed while the FCC Chairman and its Commissioners took into consideration 
the Obama Administration’s position and regrouped, and net neutrality advocates increased their level 
of grassroots advocacy. 

2015: FCC Foreshadowing, Congressional Activity Commences 
The President’s announcement of his support for a common carrier approach immediately caused the 
FCC to reposition its approach to the issue of ensuring an “Open Internet.”  

In January 2015, at the annual Consumer Electronics Show (CES) in Las Vegas, NV, FCC Chairman 
Wheeler announced plans to circulate a draft order on net neutrality that would regulate broadband 
ISPs as Title II “common carriers”, and that a vote on the order would be scheduled for February 26, 
2015. 

Citing the challenge of ensuring that innovators have full and open access to networks, and the 
challenge of creating an environment that ensures Internet service providers have an incentive to 
continue to invest in those networks, Chairman Wheeler recounted experiences of 2014 and the 
reaction to the Commission’s May 2014 NRPM. He then hinted that the FCC would pursue a regulatory 
approach that regulates an open Internet under Title II with forbearance for affected companies from 
some elements of Title II, while declining to offer specific details. 

GOP Controlled Congress 

Meanwhile, the 114th Congress began in January 2015, which saw the Republican Party take control of 
both the U.S. Senate and retain control of the U.S. House of Representatives. New Senate Commerce 
Committee Chairman John Thune (R-SD) and House Commerce Committee Chairman Fred Upton (R-MI), 
joined by House Commerce Subcommittee on Communications and Technology Chairman Greg Walden 
(R-OR), announced on January 16, 2015, draft legislation to ensure net neutrality by statute. The 
Republicans also expressed a desire for Congressional action before the FCC’s Open Meeting in February 
2015. 

The GOP alternative largely codifies the FCC’s 2009 Open Internet order, going further by applying its 
rules to both wireline and wireless networks (the 2009 order only applied to wireline broadband 
services), but also prohibiting FCC reclassification under Title II. 

Nevada Republican Sen. Dean Heller characterized the bi-cameral GOP bill as giving Democratic net 
neutrality proponents “70 percent of what they want.” Many Democrats and net neutrality interest 
groups, perhaps sensing that momentum currently favors Title II reclassification, rejected the proposed 
Republican compromise. The GOP legislation is itself a sharp repositioning for many Congressional 
Republicans, who have shifted from arguing that no net neutrality regulation or legislation is necessary 

http://www.whitehouse.gov/net-neutrality
http://www.connectednation.org/sites/default/files/bb_pp/policy_brief_on_president_obama_net_neutrality_proposal_final.pdf
http://www.connectednation.org/sites/default/files/bb_pp/policy_brief_on_president_obama_net_neutrality_proposal_final.pdf
http://www.cesweb.org/News/CES-TV/Video-Detail?vID=UznrJyyyuxNO&dID=DliGIusJiD1C&sID=OhYr3WpdgEMj
http://energycommerce.house.gov/press-release/congressional-leaders-unveil-draft-legislation-ensuring-consumer-protections-and
http://energycommerce.house.gov/sites/republicans.energycommerce.house.gov/files/114/BILLS-114hr-PIH-OpenInternet.pdf


 

www.connectednation.org 

at all to a stance favoring statutory guidance that resembles a FCC order many in the 
GOP opposed when it was adopted. 

The U.S. Senate and U.S. House Commerce Committees followed up on their 
legislative proposal by holding dual hearings on the issue of net neutrality and the 
proposed bill on January 21, 2015. Both the House hearing and the Senate hearing 

featured several of the same witnesses, some 
praising and others condemning the GOP draft 
bill. The hearings also illustrated the rift 
between Democrats and Republicans on this 
issue, with little bipartisan agreement on the 
correct approach to net neutrality that should 
be taken by either the federal Legislative or 
Executive branches of government. 

Future Activity 
The debate between these two fundamentally 
different approaches to regulating ISP services 
will likely continue well after the FCC’s February 
2015 vote. The GOP-controlled Congress will 
likely consider net neutrality legislation through 
further hearings or committee mark-ups of the 
Republican proposal, and this approach might 
even be voted on by both chambers, potentially 
to force a Presidential veto. 
 
On January 23, 2015, Senate and House 
Commerce Committee Republicans also sent a 
letter to FCC Chairman Wheeler, urging 
“transparency” with a call for the FCC to release 

to the public the draft order that the Chairman 
has stated will be considered at the FCC Open 
Meeting in February. At this time, the FCC has 

not released any public response to this missive. 
 

The debate between the Executive Branch, the FCC, and Congress will likely continue for months, even 
while appeals of the FCC decision are pending. These developments will likely energize efforts by some 
on Congress to re-write broader parts of the Communications Act of 1934. However, partisan 
disagreement on the fundamental issue of Net Neutrality may ultimately stand in the way of any serious 
“re-write” effort over the next two years. 

---------------------------- 

 

For more information about broadband policy developments please contact Connected Nation at 
policy@connectednation.org.  

 

Figure 1 - GOP Commerce Comparison of Various Net Neutrality 
Approaches (Source: http://www.commerce.senate.gov) 
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